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“Where two orders of men, such as the nobles and people,
have a distinct authority in a government, not very
accurately balanced and modelled, they naturally follow a
distinct interest; nor can we reasonably expect a different
conduct, considering that degree of selfishness implanted
in human nature. It requires great skill in a legislator
to prevent such parties; and many philosophers are of
opinion, that this secret, like the grand elixir, or perpetual
motion, may amuse men in theory, but can never possibly
be reduced to practice.”

David Hume (1742)

[ntroduction

On 11 March 2014, a Croatian court made a historic step 1n subjecting
political parties to the rule of criminal law. In a major corruption case, the
County Court of Zagreb convicted the largest political party 1n Croatia —
the Croatian Democratic Union (CDU) — and sentenced the Party to pay
the maximum fine prescribed by law in addition to a confiscation order to
nay back 24 million kuna (€3,2 million) of proceeds of crime. This was the
outcome of a 2-year trial, already depicted 1 some Croatian media as the
Croatian “trial of the century”. The same goes for the separate trial of the
fmlm':r party leader, Ivo Sanader, who finally got 8,5 years imprisonment for
brlbef‘f and abuse of position (Roksandi¢ Vidlicka, 2014).

Itis important to understand the circumstances under which the criminal
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One of the central questions is how to attribute criminal accountability
to political parties. This is still difficult to 1magine 1n most legal systems
of the world. One way to do so is to treat political parties as legal entities
and determine their liability the same way as ftor corporations. This model
was introduced in Croatia in 2003, when the Law on the Responsibility of
Legal Entities for Criminal Offences was enacted, but until the CDU case 1t
has never been applied to political parties. In this chapter we shall evaluate
the most important features of addressing criminal responsibility of political
parties for economic crimes
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parties on democracy.

The notion and effects of economic crimes and
political corruption

Various political financial scandals we can daily read in the media convey
the impression that cconomic crimes are the most common types of law
breaking committed by political parties. But what is exactly meant when
we discuss economic, financial or (taken together under the label of) ‘white-
collar’ crimes? Like a virus, economic crime adapts itself to the trends that
affect all organisations, and political parties are allegedly involved 1n this type
of crime at the highest level. However, despite this adaptability, there must
be some ‘common stem’ for a useable definition. The elements of the usual
definitions of economic crimes in the literature are characteristic, not only
for corporations, but also for political parties. For example, Alvesalo and
Tombs (2001) provide two definitions of economic crime: a criminalised I;u:t
or omission which is committed in the framework of, or using a corporation
Or other organisation with the aim of attaining unlawftul direct or llldll‘tl‘tft
{ﬂlatr:rial} benefit; and a criminalised, systematic act or omission that 1
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. reference to the “criminaloid concept”” initially used by E. A. Ross (1907)
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Political parties are social organisations, which mean that their economic

crimes can be depicted as a form of organisational deviance and organisational
crime. Organisational deviance 1s defined as “actions contrary to norms maintained
by others outside the organisation . . . [but] supported by the internal operating norms

of the organisation” (Ermann and Lundman, 1978: p.7). Organisational crime
can be referred to as

"‘I. - . - & " - ' - L] 5
illegal acts of omission or commission of an individual or a group of

individuals in a formal organisation in accordance with the operative

goals of the organisation, which have serious physical or economic
impact on employees, consumers, or the general public” (Schrager and

Short, 1978: p.408).

that are 10

Finally, members ot leading political parties, who are the ones
elites. Thus.

position to engage in economic crimes, are members of social
we can say that economic crimes of political parties also belongs O the
category ‘elite deviance’ 1.e. “acts committed by persons from the highes! stratd ¢
soctety” (Simon, 2006: pl2)y i

Economic crimes of political partics pose a serious danger 0 t
| explain¢

he society
and democracy $ : - d b

ocracy. Some effects of ECONOMIC Crimes are wel
Bhusal (2009: p.12):

Wi A f-_-- 3 5
mancial crimin:
|A] incial criminal not only attempts to accumulate moncy

. 2 E[
illegal sources ~ 4 c Of
and creates a | : : .~ crime
ates a hurdle i e Cf
¢ for national development. Economi® cause?

also contributi o crime
itributing to the degradation of social norms. This G

332



o _: F;.ﬂ'-ﬁiﬁty @c pﬂfiﬂca{ parties fﬂr & e |

( ”ﬂ“uﬂ ﬂﬂme. E}Emocmcy o tﬁt

her chaos and disorder in society by
furt

Creating widep 8PS betweep the
g money earners and easy money carpepe
hat

ost important type of economic Crime
111 3 =

The jon needs to be penalised for the sake of*
f1

pasic values of democratic societies such g5 ,
asic -
c!ﬂfi

15 LOrruption, p
Protecting

quality,
,mﬂspﬂffﬂf}’” (Albrecht, 2009: p.3). Ac cording to Gottsch

H}y E:]](;DII“.LIIE!SSCS hl ﬂ}ﬁ‘rjr’ k - hﬂ _kf':;-,
g[,ﬂﬂ lLI.{ [

lon, as the abuse of power
i uption, as the
?ub]h. corrup

olitica]
democrg tic Stritctigres

on-discrimingtiy, and
alk (201 4),c¢:}rruptim}
Organisational Corruption and
of entrusted power by politicy]
requesting, receving or
. improper advantage related to position, office or

jers. He defines it as the giving, accepting of
leadCL>: assignment. It is just as

s o : i
2 'm as 1t 18 political and social one, because “it is g
; ¢ problem as it i
h an economnmi
much a

] Ty a9 . g [ - S
hat burdens the poor in developing countries (Gottschalk, 201 4- P29, cited
- I L
cancer e q 3 0 .
1 Roksandi¢ Vidlicka, forthcoming 2015). )
i M lite nature. or- orruption occurs at the
Due to its organisational and elite nature, grand corruy _ |
TR - 3 - : 0]eCts anc
hest level of government and involves major government project
ighest leve : T 10 j
e ‘ 1997). In addition, the offences of such gravity
rograms (Moody-Stuart, ‘ E : ler international law
have the potential to be recognized as crimes under intern: d
ﬁ'i.-‘l:l] 1;311’{_1- i 1 oy I : UN C-‘{}I]vc'_[]tlﬂll
f - >1: see the ,
e ~w elobal world order: s
what would correspond to new gl il of Europe Criminal Law Convention
x : 2003 and the Council of Eurc . f ‘ 3
on Corruption of 2003 anc t{ ksandié-Vidlicka, 2014; forthcoming 2015).
< : " 100K R oksandi¢- d, & J _
e bon of 1999 : lon 1s tor a society is well explained by
How serious the problem of corruption is for a : j
10« L ;
Rose-Ackerman (1999, p.38):

s = . : ;1
- P i » serious distortions
K@ tion that involves top-level officials can produce se HOEY
.orruption th: ' - 3 ays too much tor large-
- ~rate. The state pays tc
. iy : - : S(}Clctﬁf {}]:I'H_,] 1.|:t{-' * : i d
n the way government and ) L e
) . - -Tvatizations anc
L g from privatiza
: ‘ £ celves too little | oty S
scale procurements and rec , ‘hoices to genera
: ] - sector choices g
for concessions Corrupt ofticials distort public sect 1 inequitable public
: i e 1nefthicient and e c
: o y produce inethic Sl
large rents for themselves and to pr ind of projects anc
2 - ey T 1':--"_ k.lI]": ‘:J } el
. T -

E]:S = ] 1 = :: r ‘!':-_}-L_I.l[]‘ju“i

r produce
' an not only [
Moreover as Rose-Ackerman argues, corruption ca

. L =

itical legitimacy
B o }(}htlLd] =
efticien ey and unfairness, but it can undermine the |
c C P I IS

' : umirrl"j’mg
' b | e l1es L}H[ ]'.'.lr}f.
Of the State: “The most severe costs are not bribes themsell

ficials to
_ en created by i?fﬁ
Ustortion they reveal — distortions that may have beett

16=Vidlicka,
sted in Roksandié-Vic
et profiyg (Rose-Ackerman, 1997: p.42, cited mn RO
ﬁ.‘nrthtﬂnling 201 5}

In the
Udopteg

* een
- s have b
101 ~onvention
Past 15 years numerous international co

; e “in{:(_n]lplﬂtﬂ
that pProvide important but unfortunately e cpple
At corruption (Starr, 2007: 1292). The most 1mj

' remedies

222




S néand "Rp@mﬁ ‘Vuﬁéﬁl ﬂnd’ﬂfﬂ&_sm Mﬂf&rﬂ%ﬁ « _. o e B .

u e R

UN Convention against Corruption (2003). g
0

4 pmach and because the mandatory character
—reaching 4 3 ] :
S ]I:E .t a unique tool for developing a comprehe
na

em. The Convention addresses the issue of

raph 7(3):

it

above mentioned

e TSPong,

g of

provisions I
to this global probl
political partics in parag

thE f‘undiﬂ

“Each State Party shall also consider taking appropriate

. FE legislative ang
measures, consistent with the objectives of ¢}

118 Cﬂnyﬁntmn

administrative ; ity |
e with the fundamental principles of its dﬂmﬂﬂtic]
aw,

and in accordanc . _ |
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office and, where applicable the funding of political parties”.
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The drafters of the Convention left the state parties to decide whyg woulg
be the nature of the legislative measures to enhance the transparency of
funding of political parties 1n accordance with the principles of its domestic
legal system. The nature of these measures can range from crimipg] to
administrative law provisions, while one ot the fundamental principles thyt
needs to be taken into account are the principles of proportionality and/or
the ultima ratio.

Another example of an international instrument, or better to say, one
of the regional anti-corruption instruments is the African Union Convention
on Preventing and Combating Corruption (2003). This document, of particular
importance for Africa where corruption has its most severe CONSEqUENCES,
contains an important provision in Art. 10:

“Each State Party shall adopt legislative and other measures to: (a) proscribe
the use of funds acquired through illegal and corrupt practices to finance
political parties; and (b) incorporate the principle of transparency into
ﬁmding of political parties”.
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«ill to power” (der Wille zur Machr). In other words, political parties’ main
goal is often not the weltare of the people, but to obtain and keep the power.
}JI]E of criminal manifestations of the will to power is the possibility to abuse
the given financial authority (abuse of office, bribery efc.) in order to expand
or maintain political power or to achieve financial power (MarSavelski, 2014).

Political parties are capable for what Merton (1938) calls “innovation”.
They tend to be innovative when driven by their will to achieve or mamtain
political or financial power, which are considered to be the main “aulturally
induced success-goals” in capitalist societics (see more as applied to societies 1n
transition in Novoselec ef al., torthcoming 2015). Merton (1938: p.678) uscs

US.society as an example:

“The extreme {JIlll}h;Hih upon the accumulation of wealth as a s;ymlml
of success in our own society militates against the completely effective
control of institutionally regulated modes of acquiring a fortune. Fraud,
corruption, vice, crime, in short, the entire cataloguc of proscribed
behaviour, becomes increasingly common when the emphasis n_n the
culturally induced success-goal becomes divorced from a coordinated
INStitutional emphasis”,
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ed economic sOULCEs, perception of an erosigp of
nopoly of legitimate violence, omnipresent fear of crime and
Lo P‘ cerns etc. (Albrecht, 1990: 448-450). Amo
reoccupation with safety concer g f A .; ng
fh one of the most important side-effects of transition is the ‘state of do_
ese _ ‘ , , | |
l;tiﬂn’m‘ Jnomie, i.¢.a “condition tn which society provides little moral guidanc,
regu ke Ary
2 idr'ﬂidﬂﬂfsﬂ (Macionis and Gerber, 2010: p.97) because of the breakdowy
| social bonds between the individual and the society. Durkheim’s anomie

of law enforcement, limat
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theor | |
abnormal relaxation of the system of trepression results in stimulating critinaligy”

(Durkheim, 2005[1897]: p.330).
Therefore, addressing the transitional justice mechanisms must be taken

into account when dealing with economic crimes of political parties.

Transitional justice itself refers to the set of judicial and non-judicial measures

'|.. = . e 'h. ) A - - = - ‘L
y demonstrates the repercussion of such a situation to crime: Every

that have been implemented by different countries in order to redress the
legacies of massive human rights abuses. This 1s part of a broader systematic

shift from totalitarianism to democracy. What 1s also important to bear in

mind is that transitional justice at the end

“is not an ideology-free concept [. . .| but a logical outgrowth from
post war, and particularly Western, political and legal theory. Its genesis
took place against the backdrop of an idea that grew from the Cold War
and which had by the mid-nineties gained huge momentum, namely
that international law should be deployed to spread liberal democracy
worldwide” (Kemp, 2012: p.253 cited in Roksandié¢ Vidlicka, 2014).

By addressing the economic crimes of political parties, it is important not
to undermine the road to democracy, which may take place if criminal
proceedings are used for confrontations with the opposition, which was
particularly visible in the Tymoshenko case.* Because of the transitional
political context of the trial and conviction of former Prime Minister of
Ukraine, Yulig Tymoshenko, this case raised serious doubts with the public
about Tymoshenko’s criminal responsibility.

bt

In 2011, former Prime Minister of Ukraine, Yilia Tymoshenko, was charged for abuse

of power by exceeding her authority and abusing her office in ordering the head of
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336 deitas i, L
Bt g T e e e



ke ¢ransitional justice can be described as a legalhpﬂlicy debate
resolve certain dilemmas, arising at moments of national Crisis
how tO deal with serious crime (Kemp, 2012: p.254; See also Teiteli
). Neg]et:ting the prosecution of transitional economic crimes only

qn impunity gap and social contlict by focusing almost exclusively
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Iy the following sections we shall see that in the Croatian CDU Case,

y Or are in one of phases of transitional period (Roksandié

the pOSt-War ransitional vulnerability of the Croatian political and social

eqvironment w
former Prime Minister of Croatia Ivo Sanader.

1s abused by the ruling political party under the leadership of

the

The Croatian CDU corruption case

The CDU is a centre-right and largest political party 1n Croatia (with more
than 200.000 members), and it is the longest ruling party since Croatian’s
ndependence. The founder and the first president of the Party was Franjo
Tudman, the first democratically clected president of Croatia, who ruled
Croatia in the 1990s during the Yugoslav wars. After Tudman’s death, the
Party lost the elections in 2000, and an opposition coalition took over the
government headed by the Social Democratic Party (SDP). In the meantine,
Ivo Sanader, a former Minister for Science and Technology (1992-1993) and
4 two-term Deputy Minister for Foreign Affairs (1993-1995, 1 996-2000),°
became the president of CDU. Sanader, a person with charismatic appearance

and var; L : :
variety of professional interests, brought his Party back to power by

SSUEIR Ly

ET;;; h;i:ﬂzeﬂﬂ}h:oven ﬂ.]m.: he was one of r.hu_(lmzlri;m war profiteers in this perif‘md.
bank Hj}?pnh ﬁ IIIEgntln tions E.'f the |fEI‘i‘115 of the }4:1'.:;111 to be gr;mr.f-:d by the Hnﬂ_trmnx
Goatia, e mqgﬁ-‘ ;11"13 Intcrmnm‘m] }}(: Fu the (chernn_w:n{ of Irlu: Repu}uhc of
bank o i;lt ': tc; E;l -:m. the basis of which Ilh_{: h;m]:; palﬁ _hun, n n—lrtuﬂ? tc:lrr Il'.hal,’
In 2012, he Was cgle - Jmﬂthan Iﬂﬂl‘kﬂt,qﬂ commission of 7 million Austrian Schillings.
% Exemptio, ﬁ;rrm ::wted i‘c}rr "J'l?'"s"_: of office and Hl"fhlﬂl’lt}f pu}::ﬂimnt h:} the.mw. Law
0S5 of Opprgr r::mre quu‘mmm:mfﬂr War Profiteering and 'LJ"‘HH{iS Cmrmu_rrfd i t.lEf
rship Transformation and Privatization. Novoselec et al. (forthcoming 2015)

4 3 F



ey and Aleksandar Marsavelski
andic vidlicka
Syncand RoKks

¢ one of the greatest corruption affairs ip B
e of O

¢ took place in March 2014, ‘ﬁ‘-‘u”hﬂ‘ﬂ the Cguﬂty
e CDU and 1ts former president Ivo Sanader.
or discussion about whether it represents
] system or that 1t will turn Croatis

story O .
The judicial epilog

oatian pﬂli“‘;
b convicted th
gpellﬂd a broad

e Croatian politica o e |
er countries for bringing to justice not only highest

heir political party because of the responsibility
no doubt that the Croatian CDU case g

history of Cr
Court of Zagre
However, this case
a great shame for th
into a role-model for otl
political officials, but also t

omic Crimes. There 18

for econ .tian. but also in the worldwide practice of

in Cro
a precedent not only 11

addressing pmiitic;il corruption. | ‘ i | .
ser 2011, Ivo Sanader, his associates, CDU and certain private

In Deceml | 5 1P
corporations, among which Fimi Media played a main role, were indicted
s » r

for conspiracy and abuse of authority. According to the indictment and the

judgment of the County Court in Zagreb, Sanader abused his authority
in the period between 2003 and 2009 as Croatian Prime Minister and a¢
president of the ruling political party, to obtain material benefit for himself,
CDU and other persons. The scheme started with Sanader who personally,
or by giving orders to the CDU’ treasurer, asked the heads of certain state
departments, directors and managers of certain state—owned COrporations
(including the national power company, highway company, postal bank,
oil company etc.) to make business transactions with a private corporation
called Fimi Media. The llegally obtained proceeds by the Fimi Media were
divided in three parts: (1) one part was kept by the Fimi Media’s director, (2)
another part was given to CDU'’ treasurer who then gave it to Sanader, and
(3) the last part was used by Fimi Media’s director to finance certain servioe:
tor the CDU.
benzzi;iidﬁiic:f:;; fI‘;;?]TEFhHgS obtained from Fimi Media, the CDU
unre
by Sanader and associates for L
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criminal responsibility of political parties for econom;e crime: Dermoerge
' Y on test

o pursuant to orders given by Sanader. Accord
oally obtained assets had been mainly use
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| ‘ | . d for election Campaigns
pajfﬂlﬂlts to Smgﬂ.ﬁj payments to the media (nc:wspapf:raﬂTV), luxury (BMW;E
Lo iravels, catering, etc.). The total amount that CDU cbtained fr(;111 these
criminal activities was 24,3 million kuna (approximately €31 million) .

The Croatian law adopted the model of criminal liability of legal m;titi{-:q
mcluding political parties, based on the criminal conduct of il’]{ﬁvidu;ln;:

l-ﬁgpmlsihl{l persons. In this case, the criminal liability of the CDU was based

on the criminal offences committed by its president Ivo Sanader and his

party associates. In addition to this, the CDU illegally obtained assets from
these crimes, which fulfilled all the requirements to convict the CDU. The
only punishment that the Court could impose on the CDU was a fine.
because the Croatian law excludes the possibility to dissolve a political party
m criminal proceedings. The purpose of this provision is to prevent abuses
which could endanger one of the fundamental constitutional values: the
multi-party democratic system.’

The fine that the County Court imposed on CDU was the maximum tine
prescribed by law: 5 million kuna (approximately € 700.000), and additionally
the Court ordered CDU to pay 24,3 million kuna (approximately €3,]
million).

During the proceedings, the CDU filed a claim of 50 mullion kuna
(approximately € 7 million) against Sanader and his assoclates, arguing
that CDU suffered both material and non-material damage because the
defendants acted contrary to the Statute of the CDU, while their criminal
acts were attributed to the CDU. However, the Court rejected this claim.
Most of the Croatian media reported that the main damage that the C}}U
sutfered during the proceedings was the defeat on parliamentary elections
m 2011 However, the 2014 European Parliamentary Elt:ctimis have Hl-iﬂwl::
that the convicting and sentencing judgment issued by the County Fiﬂ_l}rr
of Zagreb did not have any long lasting impact on the voters and obviously
does not endanger the political future of the CDU, w
highest number of votes (41,42%) on these elections.
PPeal and it still remains to be secen whether the Supreme Cou

hose coalition won the
The case 18 now Ol
rt of Croatia
W1 e |

Ul uphold the conviction judgment.
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ving the interests of democracy thrnugh
" _ AT
P;E:Ecles in the application of criminal law
obsta

against political parties

ere a transgression committed by a (natural or legal)
the state does not qualify the same deeq as 3
— either due to absence {prruvisignﬁ

[n most countries, wh
personl 18 considered a crime,
:f committed by a political party q of
liability of political parties or because of unwillingnegs -
al parties. There is some paradox in such state of Hfﬁlirs,

crime
on criminal

prosecute politic _ 4
because the political parties have the highest responsibilities when ruling the

state. However, they bear very little criminal responsibility when they abyse
the given powers — the main sanction 1s to be overthrown by another politicyl
party (either through elections or by means of force). Even for politicians,
who bear the primary criminal responsibility, there are many obstacles for
prosecution such as immunity, amnesty, abolition and pardon. The reasons
of this “discrimination” are well explained by critical criminologists such as
Richard Quinney. In his book Class, State, and Crime, Quinney (1977) argued
that crime is a function ot society’s structure, that the law is created by those
n power to protect and serve their interests (as opposed to the interests
of the broader public), and that the criminal justice system is an agent of
oppression designed to perpetuate the status quo. Furthermore, he argues that
corporate and state violation of the law is ‘natural’ and ‘necessary’ to secure
the capitalist system. Political elites, as the creators of the legal tramework
that governs their activities, are in position to minimise the possibility of
sanctions for the wrongdoings they commit throughout their mandates. This
‘vicious circle’ creates a state of ‘responsibility without accountability’ i.e. 1t
provides power and functions to political elites, but the risks of sanctioning
their own misbehaviour are minimal (Marsavelski, 201 4).

The obstacles in prosecuting political parties are difficult to overcome
dl:!E to the two Opposing interests at stake: interests of justice versus terests
r:?rt democracy. On the one hand, there is a need of punishing the wrongdoer.
Ofn the other hand, there is a need of ensuring the effective functioning
of the democratically elected bodies, which are an expression of peoples

volitic - ,
political freedom. In severq] cases concerning political parties, the ECtHR

has cle inte . - . -
arly pointed out the VIEw of political parties as vital participants It the

Process of debate and dialogue that constitutes the heart of the concept of
denmcmcy {Maré‘aw:]ski, 2014).

Invastigatinns
effects (

ve negatve

Q : ZRHIEN, - T :
¢ Prosecutions of politicians can per se ha ht
that 0U5

&specially in caq : ey gl
Y 45€s of so-called “vicious prosecutions’)
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x i ded by ensuring the inmmnity of high-
. : . ,

S itates do recognise such immunity as well as
upity upon the authorization of the body wh
1l ‘

ranking public officials
the Possibility to 134 tht';

ose office holder ;
~ ' aeida - CT 1S under
ilw-':ﬂig“tm”* However, leaving aside the fact that in totalitarian gyst
he culing parties €njoy absolute Immunities, the seates ystems
th :

: | : normall
ormally recognise the mmmmtylﬂt p-::-‘liti_:;al parties or the pmssibiﬁt;j'{;r;?;
qich smmunity. The laws rcglqa.tmg cru_um;jl responsibility of legal entities
smnctimesjust exempt t{1e [.]Dll-t]{;';ll parties from liability, which is de facto an
Jbsolute jmmunity (M_HI‘SLIWC]SRII, 2{?1 4.

Another problem in investigating, prosecuting and convicting political
parties for crimes 1s that many countries recognise abolition, amnesty and
pﬂdgn,’[hesc decisions are usually the competence of the head of state or

- pﬂrmnwm..ﬂw controversy lies 1n the fact that the ruling party usually
has a majority 1n the parliament and it 1s also possible that the head of state
« also a member of the same party. [n such circumstances conftlicts of interest
are obvious. Radbruch observed well that ammnesties mark the bad conscience
of criminal law (Radbruch, 1964: p.156, sce as applied to transitional justice
mechanism in Roksandi¢ Vidlicka 2014).

Selfoamnesties are not driven by conscience, but by interest of avoiding
criminal pmsccutinn.'ﬂlc essence of ammnesties 1s an act of mercy for another
o an altruistic correction of law, while self~ammnesties by-pass the law in the
interest of their authors (Pestalozza, 1984: p.561). The situation with self-
pardoning, including pardoning own party members, 1s similar. The most
notable example of such ‘self-pardoning’ occurred in 1974 when the U.S.
president Gerald Ford pardoned his Republican colleague Richard Nixon
for his role in the Watergate scandal.

Furthermore, a ruling political party may amend the laws in order to
avoid criminal responsibility. For example, this was done by Forza Italia,
which passed several amendments in the Italian Parliament in order to save
ts leader Silvio Berlusconi from prosecution. However, once he lost power,
hrst convictions appeared.

Moreover, in most countries public prosecutors are considered to }.":r{:t a
b':'d‘f of the executive branch or at least highly influenced by the executive
_(%Spemu')’ through the cooperation with police quthorities). This means that,
Epublic prosecutors work for the government, they are obviously in contlict
of interest while investigating crimes of the ruling party, which makes

ing 4 . Sl izl . . . g0y
‘Pendent and impartial investigations virtually impossible. The same
ontlict i5 eye

de 5 . ) -
P 1.‘? Ruithe Ministry of Interior, whose minister is a member of the ruling
Oliticy]

party (Marsavelski, 2014). The complications ar¢ even more present

n more evident with respect to the police, which 1s usually a

2 41



nal period (Roksandi¢ Vidligy,

is 1 1t10
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2014).
Finally,
of judges may
political parties.
from being members
How influential polit
scudies that revealed ho

can be (see Epstein ef al.,

hen all these hurdles have been taken, the political preferences
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Jlso influence the outcome of trials against politicians and
1t that, some countries prohibit Judges

In order to prevel |
e.g. Turkey, Croatia, Macedonia ege )
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ical preferences of jud
W predictahlﬂ the rulings of the U.S. Supreme Coyrt

1989).
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Appropriate sanctions that could be imposed on

political parties for economic crimes

One of the most |]I‘t‘.ilﬂc.lll;1tit; issues of criminal responsibility of political

parties is which criminal sanctions should be prescribed, and 1n particular

which sanctions should be
untries that have criminal liability of legal entities, a fine is considered

applicable when they commit economic crimes.

In co
to be the main punishment and it 1s also the most frequently applied sanction.
As we have seen in the CDU case, the court imposed the maximum fine as
prescribed by law: 5 million kuna (€ 700.000).° A fine also seems to be the
most appropriate for cases of economic crimes committed by political party,
namely, because if money was the reason to break the law, loss of money will
‘hurt’ them the most and deter them from such activities in the tuture.

On the other hand, the sentence of dissolution is considered to be the
most controversial, because it may undermine the functioning of the country's
political life (especially in two-party systems). The same problem exists 11
countries that do not have a sanction of dissolution of a political party, but
the fines that can be imposed may so high that they can immediately lead to
bankruptcy of the political party. Furthermore, dissolution of political parties
may 'lead .m illegitimate limitations of certain political freedoms, especially
clection rights. This is especially the problem in transitional societies, where

the criminal justice sveterm ic ofi : ’ :
minal justice system is often subject to political influences (Maﬁawmq’

guards

2[:1 | 5 HDW‘E‘ 7 I ‘ r !
) ver, 1t a country can ensure adequate pI"l:_‘,‘-{ZCdll[El] safe

to uphold i P ! :
P political plumllty, in cases of the most severe econonuc

commuitted i > course of :
d in the course of natural disasters (tloods, carthquakes et g

(i}
The law was later amended and Il'ljmﬂﬂ Jund

(approximately € 2 million).

increased the maximum fine to 15
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; _,E;_ﬁhgse Crimes.
™ mg 2 survey of t
ife ;;}11 (1999) 2dopted the Guidelines on the Prohibition and Dissolution
g1

% comm! ties and Analogous Measures, which recognized that:

he practice among countries, the Venice

Ste,) gpolcal | .
?d in u]:r]_-nhibitiﬂn or dissolution of political parties can be envisaged only if it
Oty L Garyina democratic society and if there 1s concrete evidence that
is 1€C i Lctivities threatening democracy and fundamental
ﬂl"*;fﬂm ThLis could include any party that advocates violence 1 all
if;g a5 part of its political programme Or any party aiming to overthrow
n the existing constitutional order through armed struggle, terrorism or the
organisation of any subversive activity” (Venice Commussion, 1999).
& There are also other criminal sanctions that states adopt in sentencing political
cal rties as legal entities. The most important among them 1s confiscation,
i :ithcr s 4 measure designed to seize the means of perpetration, to seize
B the illegal benefits from the crime or as a separate punishment. As we have
I?rﬁd cen in the CDU case, the confiscation of assets and compensation was
o nore than four times higher than the fine itself. Apart from contfiscation and
IIE i compensation, other criminal sanctions mainly include security measures
Cii fhat have the purpose to prevent the danger of repeating the crime (ban

ar . _ pomy : el .
¥ on performance of certain activities oOr transactions, ban on obtaining ot

o licences, authorizations, concessions or subventions; publication of the

e juclgfnent in the media, placement under supervision, disqualification from

try’s public tenders etc.). States that exempt political parties from the punishment

: 5;1 of dissolution as a legal entity, also exempt the political party from sanctions

but having a similar effect such as the ban on performance of certain activities
e I[Jl:i;ranc&, Cir;:-atia,LPfhcedml.iall {n) because hnnrni?]g a lﬁ-fmlitiu;-xl PMW, to
ties sieettam (political) activities would make it impossible to tuncuion
Ty MarSavelski, 2014).

ere Iﬂfiﬁl SSPE‘it tD. certain consequences of conviction that are 5:31‘}1&111‘1&5
sk, Countrieg .JS an{iluary 1”:‘11‘_35111"{:5, it is worth of observing that 1n 111?5t
rds office 1, Many official positions (e.g. president, governor, mayor etc.) require
1es olders not to have a criminal record. However, there are no such

Provisi

0Ons g ‘ 1

g Corrypt for political parties. Such measures could be used to prevent
oliti : ; _
Political parties to come back to power, however, the effects of such

Eﬂmrﬂs
are th : ‘
€ same 3s tﬂnpﬂrary dissolution.
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“e the most common type of crimes committed b‘?fﬁ i
¢ most important is political corruption. Tl&{felﬁ

ﬁ trv in the world that has been immune to corruption scandals

%aardlY_aﬂ?‘ E’}Iﬂ fﬁ’ﬂﬁﬁc al parties. Their collective will to power and lack of
;:: L?;is:ibll: %nisequences of their acts, makes it difficult to disciplinelthEm‘
Until now countries did not find a way .t-:;: adequ:{telj: address.the Criming]
liability of political parties. The presented judgment in the (;I'U.GIFIHI] ChUi
is a precedent that can be used as a new model to .atrlr;irf:ss habﬂ@r of political
parties for economic crimes. Challenges that political corruption poses for

and democracy are large-scale, however, this new model also brings

Economic crimes 2
parties and among these th

society .
more challenges for democracy. This does not mean we should give up or

substantially limit the criminal liability of political parties. Certain safeguards
are already provided by obstacles m investigating, prosecuting, convicting
and punishing political parties for criminal offences, such as e.g. immunity,
abolition, amnesty, pardon, law amendments etc. However, it is necessary to
determinate the correct balance in the spectrum of their application in order
not to be led to a condition of irresponsible political structures.

After evaluating certain sanctions that can be imposed on political parties,
it seems that a fine is the most acceptable punishment for political parties in
cases of economic crimes. Sanction of dissolution is generally considered to
be inappropriate for political parties and especially too harsh for economic
crimes. Some national legal systems tend to generally exempt political
parties from this sanction, as it is the case in Croatia. The reason for this is
to avoid possible threats of criminal proceedings to democracy, in which a
ruling political party could use criminal prosecutions to exert pressure on
or E‘i..?EIl eliminate opposition parties. Confiscation and compensation are
sanctions of crucial importance in order to satisfy the principle that crifie
d"f”’f A% Criminal procedure is an appropriate forum to resolve the issues
arising from the llegally obtained assets from crimes committed by pﬂlitical

artie V1 ;
parties, because civil proceedings completely depend on the initiatives of the
damaged persons.

In any case. thi ‘ ic F .
y , this new puzzling topic for lawyers and criminologists requires

further rese - ‘

. arch. First, we should wait for the final outcome of fhe s

g a 1t1 . S s

¥ pf:ndgin political party criminally responsible for corruption, which 1
& O1 appeal before the Croatian Supreme Court.
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